DE 99-135

C TY OF MANCHESTER
Petition for Valuation of Hydroelectric Facility
Order of Dism ssal for Lack of Jurisdiction

ORDER NO 23,350

Novenber 22, 1999

On Septenber 21, 1999, the Cty of Manchester (City)
filed wwth the New Hanpshire Public Uilities Comm ssion
(Commi ssion) a petition invoking RSA 38:9 and requesting a
val uation of the Anpbskeag Hydro Station (Anmpbskeag), a facility
| ocated within the Gty's borders. According to the petition,
the Gty wshes to purchase Anoskeag fromits owner, Public
Servi ce Conpany of New Hanpshire (PSNH), but has been unable to
reach agreenment with PSNH as to the price.

PSNH filed a notion to dismss the petition on COctober
6, 1999. PSNH contends that dism ssal is appropriate because the
Cty has failed to follow the detail ed process for nunici pal
acquisition of utility properties set forth in RSA Ch. 38. Mre
specifically, PSNH contends that the voter approval nechani sm
contained in RSA 38:3 is a condition precedent for initiating
val uation proceedi ngs under RSA 38:9, and that the Cty's failure
to follow this statutorily mandated procedure warrants di sm ssa

of the petition.
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On Cctober 27, 1999, the Cty filed a nenorandumin
opposition to the PSNH notion. The Cty does not contest PSNH s
assertion that it has not sought the approval of the munici pal
el ectorate pursuant to RSA 38:3. Instead, the City makes two
| egal argunents. First, it contends that Anpbskeag is a smal
scale power facility within the neaning of RSA 374:-D:1, 1V, that
the Legislature intended to exenpt such facilities fromthe voter
approval requirenents of Chapter 38, but that the Chapter 38
val uati on mechanismstill applies. Second, relying on the
Legi sl ature's extensive anmendnent of Chapter 38 in 1997, the Cty
contends that Chapter 38's voter approval requirenents apply only
when a nmunicipality seeks to establish a generation facility
rather than to acquire an existing one.!

We take up the issues in the order raised by the Gty.
The parties are in agreenent that Anpbskeag is a snall scal e power
facility wthin the nmeaning of RSA 374-D: 1, IV. The Legislature
has explicitly determ ned that "the devel opnent by a nunicipality
of any small scale power facility, as defined in RSA 374-D: 1, |V
shall not be subject to the provisions of [Chapter 38]." RSA

38:32 (omtting certain exceptions not applicable here).

! The Gty additionally makes the argunent that the
pendency of the proposed Restructuring Settlenment Agreenent in
Docket 99-099 does not deprive the Comm ssion of jurisdiction in
this docket. PSNH does not base its dism ssal notion here on any
i ssues related to the proposed settlenent. Although PSNH
references the settlenent, which includes provisions relating to
possi bl e muni ci pal acquisition of PSNH generation assets, we need
not address the inplications of the settlenent here.
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However, the Legislature went on to declare that RSA 38: 32 shal
not be "construed as exenpting nunicipalities fromthe provisions
of [Chapter 38] with respect to the acquisition of a utility
pl ant and equi pnent if there exists a dispute between the
muni ci pality and the utility.” W need go no further than the
pl ai n meani ng of this | anguage. Although we agree with the Cty
that the Legislature intended to streamine and thus to encourage
the process of nunicipalities becomng newy involved in smal
scal e power generation, it is apparent fromthe plain | anguage
that the Legislature declined to extend such stream ining of
muni ci pal approval procedures to situations where the path to
such a nmunici pal venture requires resolution of a dispute over
the valuation of utility property.

The second issue raised by the Cty is sonewhat nore
difficult to resolve. Prior to July 1, 1997, Chapter 38 provided
that "[a]lny municipality may take, purchase, |ease, or otherw se
acquire and maintain and operate . . . one or nore suitable
pl ants for the manufacture and distribution of
electricity.” RSA 38:3 (1988). The pre-1997 version of the

statute further provided that
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[a]ny city may acquire or establish such a

plant after 2/3 of the nenbers of the city

council shall have voted, subject to the veto

power of the mayor as provided by |aw, that

it 1s expedient to do so, and after such

action by the city council shall have been

confirmed by a majority of the qualified

voters at a regular election or at a speci al

nmeeting duly warned in either case.
RSA 38:4 (1988); see also RSA 38:5 (1988) (providing for
anal ogous process in towns and village districts). In 1997, the
Legi sl ature repromul gated Chapter 38 in its entirety, extensively
revising it. See Laws 1997, ch. 206, codified as RSA Ch. 38
(Supp. 1999). The revised version of Chapter 38 contains a
somewhat broader description of the applicable nunicipal
aut hori zation, see RSA 38:2 (Supp. 1999) (nunicipalities my
"[e] stablish, expand, take, purchase, |ease or otherw se acquire"
electricity, gas or water plants). Mre to the point here, the
Legi slature in 1997 al so replaced the "acquire or establish"
| anguage in the voter approval provision with the guidance that
"[alny city may initially establish such a plant” subject to the
sane reginme of city council, mayoral and voter endorsenent. RSA
38:3 (Supp. 1999) (enphasis added); see also 38:4-5 (Supp. 1999)
(maki ng sane change i n anal ogous provision applicable to towns,
village districts, unincorporated towns and unorgani zed pl aces).
According to the City, when the Legislature replaced the words

"acquire or establish" with the phrase "initially establish" in

what is now codified as RSA 38:3, the intention was to exenpt
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muni ci palities fromthe voter approval reginme when those
muni ci palities wish to purchase an existing utility plant rather
than to establish a new one.

As the City correctly notes, we nust infer that the
1997 change in this key statutory |anguage was a deliberate
| egi sl ative choice. See State v. Mullen, 119 N.H 703, 709
(1979) ("We cannot assune that the elimnation of . . . inportant
| anguage was i nadvertent"). However, as we have previously
poi nted out, Chapter 38 "delineates a conprehensive process" and
i ndi vidual sections within it are properly read "within the
context of the entire chapter, rather than by isol ating clauses
or individual provisions." Ashl and Electric Dep't, 79 NH PUC
706, 710 (1994). Affirm ng our decision, the New Hanpshire
Suprene Court pointed out that it is always appropriate to
interpret statutes "not in isolation, but in the context of the
overall statutory schene." Appeal of Ashland Electric Dep't, 141
N.H 336, 340 (1997) (citation omtted). W add here that,
al t hough these decisions refer to the prior version of Chapter
38, the version presently in effect retains the sane
conprehensi ve character that makes it particularly inappropriate

to read individual provisions of the chapter in isolation.
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At first glance, the plain nmeaning of the phrase
"initially establish”" would i ndeed suggest that the City's plan
to purchase a plant is not inplicated. However, statutory
interpretation does not "nmake a fortress out of the dictionary”
and requires fidelity to the statute's "purpose or object." Id.
at 341 (quoting Cabell v. Markham 148 F.2d 737, 739 (2d G
1945) (Hand, J.)). In that light, the Cty's otherw se
reasonabl e interpretation of the phrase in question is inpossible
to square with Chapter 38 as a whole, which contains an orderly
progression fromnegotiation to valuation to condemation to
muni ci pal ratification, a process set in notion "[w]ithin 30 days
after the confirmng vote provided for in 38:3, 38:4, or 38:5."
RSA 38:6 (Supp. 1999). Mreover, the 1997 Legi sl ature provided
an explicit exenption fromthe voter approval provisions for "a
muni ci pality that has an existing nmunicipal plant” and wi shes to
"expand . . . purchase or take . . . all or a portion of such
pl ant owned by a utility which is necessary for expanded
muni ci pal utility service." RSA 38:12 (Supp. 1999). If we
adopted the Cty's view — that the voter approval process applies
only to nmunici pal devel opnent of new facilities — these
addi tional provisions would becone surplusage. W are required
to "presune[] that the |egislature did not enact nonsensical and
unnecessary provisions." OBrien v. OBrien, 141 N H 435, 437
(1996) .
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Recourse to legislative history is appropriate in these
circunstances. See Appeal of Routhier, = NH _ , | 725
A 2d 665, 666 (1999) ("Were the statutory |anguage i s anbi guous
or where nore than one reasonable interpretation exists, we
review | egislative history to aid in our analysis."). Indeed,
the Gty also directs our attention to the legislative history —
al t hough we reach a different concl usion, based on a nore
conplete record than that which the Cty apparently investigated.

The present version of Chapter 38 began as House Bil
528, which originally contained two conpletely separate regi nes —
one applicable to nmunicipal electric plants and the other to gas
and water facilities. See H B. 528 (1997) (as introduced). In
this original version, the replacenent of "acquire or establish"
with "initially establish” applied only to municipal electric
plants. 1d. at 2-3, 9. Wen the neasure cane before the House
Sci ence, Technol ogy and Energy Commttee for hearing, the bill's
chi ef sponsor, Rep. Jeb Bradley, cited as a "[h]ighlight" of the
proposal the provision that a favorable two-thirds vote under
what is now RSA 38:3-5 would "create a presunption that such
actionis in the public interest.” Mnutes of Hearing before the
House Sci ence, Technol ogy and Energy Conmttee on H B. 528 at 1
(Feb. 11, 1997).

As the Gty points out, the House quickly abandoned the

approach of creating a separate reginme for electric plants and
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sinply opted to apply the "initially establish" | anguage to al
muni ci pal utility plants as part of a unified Chapter 38. See
N.H H Jour. 550 (1997) (adopting anended version of H B. 528).
In urging such an anmendnent on the House, the Conmttee again
focused on the bill's presunption of public interest as generated
by a favorable two-thirds nmunici pal vote. See Report of House
Sci ence, Technol ogy and Energy Commttee on H B. 528 (March 13,
1997) (noting that this provision is "balanced" by requirenment
that Public Uilities Comm ssion make the ultimte public
interest determnation). The Gty makes nuch of this amendnent
of the bill, but the only inference we can draw based on the
record in the House is that |awrakers' focus was on streamnlining
t he process of Conm ssion, as distinct from nunicipal, approval.
The record of the proceedings in the House sheds no |ight on why
the Legislature replaced "acquire or establish” with "initially
establish."

Debate thereafter shifted to the Senate, where the
record resolves the nystery. House Bill 528 canme before the
Senate Comm ttee on Executive Departnents and Adm nistration for
a hearing on April 21, 1997. Representative Bradley introduced
the measure by stating that it "clarifies" and "sinplifies" and
"l ays sonme new groundwork for what is an existing right now of
muni ci palities, towns and cities to . . . take over the existing

utility network within their conmmunity or in sone circunstances
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outside of their community."” Hearing on H. B. 528 before the
Senat e Executive Departnents and Adm nistration Conmttee at 1
(Apr. 21, 1997). Commenting on the "main changes" the bill would
make to then-existing law, Rep. Bradley again drew attention to
the rebuttable presunption of public interest generated by a
favorabl e nunicipal vote. 1d. at 2. Mich later in the hearing,
Rep. Jeffrey MacG |l livray, a co-sponsor of the |egislation,
responded to a question of how H B. 528 woul d af f ect
muni ci palities wishing to expand their utility operations after
havi ng al ready enbarked upon such ventures:

It was neant to be all inclusive to provide a

short cut frompart of the [Chapter 38]

procedure but not all of the procedure when

an existing utility . . . went through the

process. It |eaves out the steps under RSA

38:3, :4 or :5, but then prescribes the

met hod of 38:6 through :11.
ld. at 32 (enphasis added).

VWhat informs this discussion is the New Hanpshire
Suprene Court's Ashland deci sion sone six nonths earlier. That
opinion affirmed our determ nation that the Town of Ashl and,
al t hough al ready operating a municipal electric utility, was
still required to seek Conm ssion approval in order to construct
additional distribution facilities. Ashland, 141 N.H at 337-38,
341. In other words, the sponsors of H B. 528 had as an

obj ective overturning Ashland to the extent that the decision

required nunicipalities wwth already extant utility operations to
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obt ai n Comm ssi on approval for expansion plans. Considered in
that light, the change from "establish or expand" to "initially
establish” in RSA 38:3-5 nakes conpl ete sense: The purpose is to
make cl ear that expansion projects do not require voter approval.
The purpose was not to exenpt fromthe requirenent nmunicipalities
that wish to acquire utility facilities as opposed to
constructing themanew. In other words, the phrase "initially
establish such a plant” in RSA 38:3-5 refers to the process
whereby a municipality first creates its own utility, whether by
acqui sition or otherw se.

We conclude with one additional observation. Although
we resolve the issue before us based on principles of statutory
construction, we note our agreenment with the policy |ogic
inplicit in the Legislature's determ nation. The Legislature has
drawn a distinction between negotiated agreenents to sell utility
facilities to municipalities, which do not require Conm ssion
approval, and nunici pal condemmations of utility properties,
which do require our inprimatur. |In the latter situation, it is
conpletely consistent wwth notions of governnmental efficiency to
requi re sone formof municipal governnental assent to such an
acquisition as a precondition to our enbarking upon the el aborate
process of valuing the facility and determ ni ng whet her
condemmation is in the public interest. The Legislature has

chosen to require the series of steps outlined in Chapter 38.
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While a | ess cunbersone and nore practical process could be
imagined, it is not our place to substitute our judgnent for that
of the Legislature.

Because the City has not conplied with the procedure
outlined in Chapter 38, we are without jurisdiction to entertain
the Gty's petition. In light of this disposition, it is not
necessary for us to address the City's notion that we designate
certain persons as Staff advocates pursuant to RSA 363: 32, nor
need we consider the recently filed notion to intervene of the
Towns of Bow, New Hanpton, Hillsboro, and Gorham and the Gty of
Frankl i n.

Based upon the foregoing, it is hereby

ORDERED, that the petition of the City of Manchester

for valuation of the Anmbskeag Hydro Station is DI SM SSED.
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By order of the Public Uilities Conmm ssion of New

Hanpshire this twenty-second day of Novenber, 1999.

Dougl as L. Patch Susan S. Gei ger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Claire D. DG cco
Assi stant Secretary



